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Current Lopics. 

| might be pertinent to inquire at this 
time what the advocates of uniformity 

in State laws are doing to bring about that 
Doubt- 
less, the annual meeting of the American 
Bar Association will bring forth the usual 


cherished though elusive object? 


crop of resolutions on this as well as other 
subjects; but it must be conceded that the 
simple passage of resolutions at each annual 
meeting for the next 100 years would leave 
the matter at the end of the coming century 
practically just where it is now. It has been 
truly said that the subject is a large one and 
beset with difficulties, but is the result de- 
We 
do not believe it is, but there is no doubt 
that if anything valuable is to be accom- 


sired impossible of accomplishment? 


plished in the direction suggested the matter 
must be taken up and prosecuted in a 
tangible way. What is everybody’s business 
is proverbially nobody’s business; and unless 
there is established some board or commis- 
sion, paid and charged with the special duty 
of pushing the subject forward, a great many 
believe nothing will be accomplished; it will 
be nothing but a waste of time to talk about 
doing anything worthy of so great an effort 
unless it is prosecuted in a business way. A 
staunch friend of the proposed reform has 
prepared a bill for the creation of a board of 
commissioners on uniformity, of which a 
copy has been sent to us with the request 


Vor. 60 - No. 9. 





that it be published in order to bring the 
matter before the people and the profession 
in a definite and tangible way. The bill is 
as follows: 


An Act to ENCOURAGE UNIFORMITY IN 


Laws. 


STATE 


Preamble. 


Wuerpas, It must be apparent to all the citizens 
of all the States that a reasonable measure of uni- 
formity in the laws of the several States, in the 
State laws governing the execution of deeds and 
wills, the laws of marriage and divorce, the lia- 
bilities of public officers, and of common carriers, 
statutes of limitation, and of homestead and other 
exemptions, as well as numerous other subjects in 
which the citizens of all the States have a common 
concern; and whereas, the Federal Government 
has no constitutional authority to legislate on 
these subjects by enacting laws establishing such 
desired uniformity; but recognizing in the legis- 
latures of the several States the sole authority to 
bring about such a desirable uniform system of 
general State laws on such general subjects as the 
manifest wants of the citizens of the several States 
may point out for the common good of all; Now, 
by way of promoting and encouraging the early 
establishment of such uniform system of State 
laws on such general subjects by the separate and 
concurrent legislation of the several States them- 
selves; 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Con- 
gress assembled: That a Board of Commissioners 
is hereby created and established, to be called and 
known as the Board of Commissioners on Uni- 
formity of State Laws, which Board shall consist 
of three persons learned in the law, to be appointed 
by the President for the term of five years, one of 
whom shall be selected from what are known as 
the Eastern States, one from the Middle or West- 
ern States, and one from what are known as the 
Southern States; all of whom shall, during their 
terms of office, reside in Washington City, and each 
one of whom shall receive a salary of $5,000 per 
year, payable quarterly, out of any money in the 
United States treasury not otherwise appropriated. 
Said board, at their first meeting, shall elect one 
of their members as president of the Board, and 
shall also elect some suitable person as secretary, 
and such secretary shall receive an annual salary 
of $2,000, to be paid in the same way, which 
amount shall be held to cover payment to any 
assistant he may need. It shall be the duty of said 
Board, as soon as they are qualified, to establish 
a regular and permanent bureau in Washington, 
in rooms provided for that purpose, the sum of 
$500 per year being hereby permanently appro- 
priated for the payment of such rental, and at 
once open up and continue correspondence with 
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the governors, heads of departments and leading 
citizens at the seats of government in all the States 
and territories, on the subject of a uniform system 
of State laws on general subjects, all of which 
correspondence shall be carefully preserved by 
said Board among its archives. 

2. Said Board shall make a report to Congress 
on the first day of each session hereafter, showing 
in detail the general result of such correspond- 
ence, with the opinion of said Board as to whether 
or not the different States desire such uniformity; 
and if they do, what steps they have taken looking 
to its accomplishment. 

3. The sum of $1,900 is hereby appropriated to 
pay for paper and stationery for the use of said 
Board, and no postage shall be required on any 
with said 
Board on the subject contemplated by this 


letters or correspondence by, to or 
act; 
and this act shall take effect from its passage. 


The measure, it is hardly necessary to say, 
is tentatively drawn, being intended merely 
to “set the ball in motion;” and test the 
question whether the States really want uni- 
formity. If they do not want it, well and 
good, and the efforts of its promoters may as 
well cease; if they do, they can easily make 
their wishes known through their represen- 
tatives in the Congress. 


necessity of some action being taken looking 
to the unification of our laws, in order to 


avoid the existing confusion and expense, | : ; 
| of evidence which are really a body of rules, 


which is really enormous, and it is not neces- 
sary at this time to repeat these facts and 
arguments. We hope to have some sugges- 
tions of value from the friends of uniformity 
who given the best 


have their 


thought. 


subject 


OF all the causes celebres, the Dreyfus case | 


France, 
Pri rb - 


now in progress at Rennes, 


surely take a position facile princeps. 


ably no proceedings in the history of the | 


world were ever read more widely or with 


more avidity by the world at large than those | the affirmative by practically every citizen, 


of the humble captain now on trial charged 
with selling military secrets to Germany. 
There many this interest 
which need not be pointed out here, for they 
are thoroughly familiar to the reading public; 


are reasons for 


when the fate of prominent individuals not 


only but of leading officials — indeed the fate 





The ALtbany Law | 
JourRNAL heretofore has referred to the | 





will | 


sult of a trial there is no wonder that its pro- 
should be watched the 
In another respect, too, the 


gress with most 
intense anxiety. 
trial seems to be without precedent, when 
We 


refer to the most extraordinary methods of 


we consider its world-wide importance. 
legal procedure, or rather to the absence of 
It is to all 
intents and purposes a grand “ go-as-you- 


ordinary methods of procedure. 
please” contest, with every man for himseli. 
very witness is apparently a law unto 
himself with respect to the competency and 
relevancy of his testimony. Opinions, im- 
pressions, surmises are allowed to go on the 
record with the same freedom as if they were 
sworn facts. In view of the spectacle we are 
witnessing in France to-day, there should be 
less said in this country about the “ techni- 
calities ” of the law of evidence serving sclely 
to prevent the administration of justice. 
Rather should we congratulate ourselves 
that we are not as the Frenchmen are, willing 
to take any statements, conjectures and in- 
sinuations, even to the admission of stump 
speeches from the witness stand, and dignify 
them by the term evidence. One result of 
the Dreyfus trial in this country is likely to 
be that even laymen will be inclined to make 
less objection to the so-called technical rules 


the growth of centuries, dealing in many re 
finements, it is true, but on the whole most 
admirably calculated to protect the rights of 
all parties concerned and bring out the real 
facts upon which a fair and just judgment 
may be based. 


Are there too many lawsuits in this coun- 
try? The question has not the merit of 
novelty, but like the poor, it is always with 


us. Without doubt it would be answered in 


by all the hard-working judges who untangle 


| legal complications, and even by most law- 


yers who are willing to express their honest 
convictions. Perhaps it is no exaggeration 
to declare that at least one-half of all the liti- 
gation that comes before the courts of this 


country is unnecessary; at all events many of 


of a nation itself — seem to hang on the re- | the cases should never have been brought, 
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for they represent merely spite or conten- 
tiousness in its purest form, involving no new 
or valuable principle, and contributing noth- 
ing at all either to the development of the 
law or to the sum of human knowledge or 
they burden the 
courts with useless and profitless controver- 


happiness. In addition 
sies — except to the lawyer —and prevent 
the proper consideration of the really impor- 
tant cases. As to the remedy —ah, that’s 
another question. We have no panacea for 
the evil, but a suggestion has been made that 
seems to us at least worthy of some atten- 
tion. It the 
France, strange as the statement may seem 


comes from experience of 
to those who have come to believe that noth- 
ing good could issue from the country which 
is now disgraced by the travesty on justice 
know as the Dreyfus trial. We refer to the 
judge de paix in France, who must be con- 
Only 
after he has heard both sides and has failed 
to settle the matter in dispute can a lawsuit 


sulted ‘before a writ can be issued. 


be brought. There is no charge for this 
service, which we are told results in freeing 
the courts of a vast number of trivial cases, 
and in many instances in stopping at once 
ridiculous litigation. It is possible that the 
plan might not operate with equally satis- 
factory results in this country of freemen, 
but the suggestion seems to us at least to be 
worthy of consideration by bar associations 
and individuals who are studying the prob- 
lem how best to stem tle flood of litigation 
which is swamping the courts and resulting 
in the denial of justice to thousands of really 


deserving litigants. 


wo: ab teat erin daiecl 

One of the besetting sins of the expert wit- 
ness is the habit or tendency to use a lot of 
Latin words in describing an injury to the 
jury. In some exceptional cases, doubtless, 
this is done without affectation or for a pur- 
pose, but we have no hesitation in saying 
that in the majority of instances it is a very 
good index of the learning and capacity of 
the expert, on the assumption that the more 
words of this sort are used, the more proba- 








bility there is that they cover a deficiency of 
knowledge and thorough grounding on the 
part of the user. A really able man in his 
profession will always accommodate himself 
to circumstances, and realizing the capacity 
of the average juror, use very different forms 
and methods of expression in testifying be- 
fore court and jury than if he were making 
an address or delivering a paper on some 
scientific subject before an audience of his 
brethren. A physician, for 
example who, when upon the stand, is asked 


professional 


to describe something to the jury, uses all 
the high-sounding terms and expressions he 
can muster, deserves to have very little atten- 
tion paid to his testimony — and usually gets 


his deserts. An amusing example of this 
truth is given in the following account of an 
actual happening in an English court it is 
from a little book entitled, “ Hints on Advo- 


cacy,” published first in England: 


‘I discovered considerable ecchymosis under 
the left orbit, caused by extravasation of blood 
beneath the cuticle,” said a young house surgeon 
in a case of assault at the assizes. 


Bramwell: “I mean the 


Baron 
man had a black eye?’ 
Scientific Witness: ‘ Precisely, my lord.” 


suppose you 


Baron Bramwell: ‘ Perhaps if you had said so 
in plain English, those gentlemen would better 
understand you.” ‘ Precisely, my lord,” answered 
the learned surgeon, evidently delighted that the 
judge understood his meaning. 


This incident, which might be paralleled 
many times in court in this country, carries 
its own comment. What the jury want is to 
be enlightened on disputed points, and the 
way to do this is not to use purely technical 
expressions but to explain in plain, homely 
language. There is no danger that in doing 
this the expert will be liable to detract from 
the general estimate of his own abilities, but 


And be- 


sides, as has been truly remarked by another, 


rather the reverse will be the case. 


juries are very liable to go with the side they 


understand, and it is certain that they will 
need more than one lecture to understand 
much about anatomy when the description is 
couched in Latin words and highly technical 


terms, 
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Copyright in news is by no means a new 
idea. In Australia and other countries the 
principle has been recognized for a quarter of 
a century or more. Acts have been passed 
giving newspaper proprietors property rights 
in their news dispatches for from eighteen, to 
fifty hours. The New Zealand Act, to which 
most of the others are similar, provides that 
“ when any person in the manner hereinafter 
mentioned publishes in any newspaper or 
other printed paper published in New Zea- 
land, any telegram lawfully received by such 
person from any place outside the colony for 
publication no other person shall, without 
the consent in writing, of such first-men- 
tioned person or his agent, thereto lawfully 
authorized, print or publish, or cause to be 
printed or published, such telegram or the 
substance thereof, or any extract therefrom, 
until after the period of eighteen hours from 
such first-mentioned publication.” There is 
an excellent prospect that Great Britain will 
soon take similar action for the protection of 
its enterprising newspaper publishers who 
expend very large sums of money to obtain 
the news of the world, only to see it stolen 
bodily or in substance by other less enter- 
prising and altogether unscrupulous com- 
Bill recently re- 
ported to the House of Lords, provides that 
any newspaper or news agency publishing 


petitors. The Copyright 


foreign news obtained especially and inde- 
pendently shall have a copyright for eighteen 
hours under penalty of from $5 to $250 for 
each copy of any publication in which tlre 
purloined dispatch appears without the own- 
er’s consent. The Philadelphia Press recalls 
the fact that the past ten years have seen in 
England a great increase in the recognition 
This, it 
London 


by the courts of property in news. 
the 
“Times,” which not only spends more money 


says, is principally due to 
on news than any other paper, but is more 
prompt and aggressive in protecting its in- 
terests. Five vears ago the “ Times,” after 
prolonged litigation, established the principle 
that correspondence, dispatches, and local 
news were subject to copyright. In its case 
against the St. James “ Gazette,” which was 
cast in damages for copying a Bombay dis- 


patch from the “ Times,” Mr. Justice North 








said: “It is said there is no copyright in 


news, but there is, and may be in the particu- 


lar form of language, of modes of expression, 
by which information is conveyed, and not 
the less so because the information may be 
with respect to the events of the day.” This 
sound principle is now, according to the best 
opinion, to be extended a step farther by 
copyrighting at least foreign dispatches. 
The passage and enforcement of such an act 
will, as the “ Press” points out, result in great 
improvement in the character of the news, 
for as soon as the value of news is protected 
the wisdom of making it more valuable by 
making it more accurate becomes plainer to 
every newspaper publisher. 


made another 
excellent judicial selection in the appoint- 
ment of Hon. Walter Lloyd Smith, of 
Elmira, to fill the vacancy on the Appe!late 
Division of the Fourth Department, which 
was caused by the death of Justice Follett. 
Justice Smith was elected to the bench of the 
Supreme Court in the fall of 1888, and his 
term will expire December 31, 1902; conse- 
quently, he has nearly three and a half vears 
to serve. 


Governor Roosevelt has 


He is in the prime of life, pos- 
sesses not only legal learning of the highest 
quality, but has the judicial temperament, 
The Ap- 
pellate Division of the Fourth Department 
is one of the most important in the State, 
hearing appeals from the Supreme Court of 
the Fifth, Seventh and Eighth judicial dis- 
tricts, composed of the counties of Jefferson, 
Lewis, Herkimer, Oneida, Onondaga, Os- 
wego, Cayuga, Seneca, Yates, Steuben, Liv- 
ingston, Ontario, Wayne, Monroe, Allegany, 
Wyoming, Genesee, Orleans, Niagara, Erie, 
Cattaraugus and Chautauqua. 
ally 
the 


tice 


and enjoys a spotless reputation. 


As. origin- 
constituted, the Appellate Division of 
Depariment consisted of Presiding Jus- 
Hardin and Associate Justices Follett, 
Adams, Green and Ward. Death has been 
unusually busy with the members of the de- 
partment, Justices Ward, Green and Follett 
having been called away in the midst of their 
labors, and their places being filled by Jus- 
tices McLennan, Spring and Smith, 
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Hotes of Gases. 

Corporations — Contracts — Duty of Stock- 
holders. — In Fox v. Mackay, decided by the Su- 
preme Court of California in June, 1899, it was 
held that stockholders of a corporation, who do 
not control its directors, owe no duty to the cor- 
poration not to conceal from the directors the fact 
that they are interested in another corporation 
with which the directors of the former are about 
to make a contract, and hence such a contract is 
valid, notwithstanding such concealment. 

The court said in part: 

[It is claimed that plaintiff was not a stockholder 
upon the books of the mining corporation at the 
times these various frauds are alleged to have been 
committed. It is said that the 
plaintiff to be a mere speculator and professional 


record discloses 
litigant, making this class of litigation a specialty, 
and that he purchased these five shares of stock 
of the corporation for the sole purpose of giving 
him a status as a party plaintiff, and that, there- 
fore, he has come into a court of equity with bad 
It is urged that plaintiff made no de- 
mand upon the corporation to bring the action. 


motives. 


Laches is also relied upon, and likewise ratification 
by the stockholders is claimed. Although some 
of these defenses present interesting legal propo- 
sitions, we pass them by with little discussion in 
view of the conclusion arrived at after an examin- 
The 


record largely justifies the claim of defendants as 


ation of the evidence and findings of fact. 


to the somewhat equivocal position plaintiff occu- 
pies in this case. It is not entirely plain that he 
is one of those dissatisfied stockholders whom the 
law had in mind when it authorized such a one 
to inaugurate this character of litigation. Plain- 
tiffs good faith in bringing the action is to some 
extent an open question. It is not conclusively 
shown that the best interests of the corporation 
were the moving factors in his mind in prosecut- 
ing this suit. These statements are justified when 
we consider that plaintiff, as the holder of five 
shares of stock of the corporation, stands alone, 
for, as far as we may be allowed to see, the holders 
of the remaining 215,995 shares are entirely satis- 
fied with the corporation’s past business manage- 
ment. They are fairly justified, in view of the fact 
that plaintiff held this particular five shares of 
stock but for a single month, and purchased them 
for the purpose of giving him a standing as plain- 
tiff in this action, and also in view of the further 
fact that he brought five other actions of the same 
character against five other mining corporations 
upon the date that this complaint was filed. The 
findings are full and complete, and cover every 
substantial allegation of the bill. We see no good 
purpose to be subserved by setting forth in this 
opinion a detailed recital of the evidence which 
tends to support these findings, but might well 
content ourselves in saying that, after a careful 





reading of the record, we are satisfied that the trial 
judge was justified under the evidence in finding 
the facts as they are set out. If the case were to 
be reversed by reason of the insufficiency of the 
evidence, then, for the guidance of the trial court 
upon a second trial, we would point out in detail 
where the weak spots are found. But the rule may 


| well be otherwise when the court deems the evi- 


dence sufficient. Yet, in view of the importance 
of the litigation, and the labor involved in the trial 
and the preparation of the record upon appeal, a 
few of the most important contentions of plaintiff 
will be noticed. 

As to the milling contract of December, 1885, 
entered into with the mining company by Jones, 
the court has found that it was a fair contract for 
the mining company, and was honestly performed, 
and there is an abundance of evidence to support 
that finding. Indeed, there is hardly a substan- 
tial conflict of evidence upon the issue. If the 
contract made was a fair contract, and honestly 
performed, it would seem to be immaterial as to 
the part Mackay, Jones and Flood took in making 
it. But, waiving the question as to what a court 
of equity might do with them if they had partici- 
pated in the making of the contract, we find any 
participation absolutely denied by the evidence of 
both Mackay and Jones. Mr. Mackay testifies: 
“ That at no time since November 17, 1883, either 
individually or with others, did he own or control 
a majority of the stock of the defendant. That he 
has not since that time taken any part in any elec- 
tion of any board of directors of the company, or 
attempted to control any action of the board of 
directors, or any member thereof. That he had 
nothing to do with their election, or influencing 
the stockholders or anybody else as to who should 
be elected, and never asked a shareholder for a 
proxy. I never asked or requested Mr. Havens, 
or anybody else connected with the company, to 
get proxies to be used at any stockholders’ meet- 
ing. I have attended no meeting of the board of 
directors of the company since November 17, 
1883.” Mr. Jones testified: “I have taken no 
part whatever in the election of any board of di- 
rectors of the company. I never spoke to any of 
the directors about their becoming directors, nor 
have any of them ever spoken to me; have never 
done anything to secure the control of the board 
of directors of either of these companies; had 
nothing to do with it; never took any interest in 
it; could not have told you who they were. I have 
not procured, either directly or indirectly, in any 
manner, shape or form, the election of any director, 
of the company, or made any attempt to do such 
a thing; never made any attempt, in any manner, 
to control the action of any board of directors of 
either of the companies that I have mentioned. I 
have never controlled, or sought to control, the 
affairs of the mining company, and I have never 
taken any part in its affairs at all.” It is sufficient 
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to say that the finding of the trial court was 
directly in line with this testimony. 

The transactions evidenced by this litigation 
cover a period of seventy-one months. During 
that time there were four months when the milling 
company failed to return to the mining company 
seventy per cent. of the pulp assay. But these 
returns were not greatly below seventy per cent., 
and, when we consider that many other months 
intervened between each of the respective four 
months, the failure at those times to return seventy 
per cent. becomes immaterial, for it is disclosed 
by both evidence and findings that the actual per 
cent. of the return by the milling company cannot 
be determined at the end of a single month, 
unless the run terminates at that time. This is 
accounted for by the reason of the clean-up made 
at the end of the run which raises the average of 
the return for every month during the run. Such 
was the fact in this case, as is disclosed by both 
evidence and finding. During this period of 
seventy-one months there were four months in 
which the returns were over ninety per cent. of 
the pulp assay, and forty-two months in which 
those returns were between eighty and ninety per 
cent. Under this showing there is nothing what- 
ever to indicate fraud in the milling of the ore, 
and nothing whatever to furnish any reason why 
a stockholder of the mining company should be 
dissatisfied. 

The milling contract of December, 1885, was 
modified by the parties in December, 1886. It 
appears that during the year 1885 large bodies of 
richer ore were found, and for this reason and 
others — as, for example, the increase in the price 
and quantity of quicksilver required to mill the 
richer ores — the contract was modified, whereby 
the milling company received compensation for 
transportation and milling based upon a scale per 
ton according to the richness of the ore. This 
contract is declared by the trial court to be a fair 
one, and to be honestly and faithfully carried out. 
The evidence fully supports the finding. Even 
conceding that the evidence discloses a few in- 
stances where the milling company charged $7 per 
ton when they should have charged but $6, still 
there is nothing in such fact alone to indicate 
fraud. Indeed, it would seem that, if mistakes of 
this character did occur, the balance of the ac- 
count resulting therefrom stands in favor of the 
mining company. 

In view of the fact that neither Mackay nor 
Flood was ever a director of the mining company, 
and in view of the further fact that the findings 
supported by the evidence declare that neither col- 
lectively nor individually did they control the 
directors of the mining company, it would seem 
that many of the matters raised upon the motion 
for a new trial and discussed in appellant’s brief 
become immaterial. Indeed, such findings, sup- 
ported by the evidence, would seem to almost 











undermine plaintiff's entire case. Certainly, upon 
such a state of facts, the discussion of various 
matters of fact and law raised in appellant’s briei 
become unnecessary. Plaintiff insists that the in- 
tentional concealment by Mackay and Flood oj 
their interest in the contract of the milling com- 
pany should weigh strongly against them. Yet, 
conceding this claim of concealment to be true, 
still these men were not directors of the mining 
corporation, nor did they control its directors; 
and, as mere stockholders, they owed it no duty. 





Pardon — Parole — Rearrest. — In Fuller v. 
State, decided in the Supreme Court of Alabama 
in June, 1899, it was held that under a’ statute of 
that State, providing that, on failure of a convict 
to observe the conditions of his parole, the gov- 
ernor may direct his rearrest and return to cus- 
tody, and he shall be required to carry out the 
sentence of the court as though no parole had been 
granted; a paroled convict, having broken the 
condition of his parole, even after the time his 
sentence would have ended but for the suspen- 
sion, may be remanded to custody, that the un- 
served part of the sentence may be executed on 
him. The court said in part: 

The parole does not in anywise displace or 
abridge the sentence. It merely stops its execu- 
tion for a time only, it may be, or indefinitely, it 
May prove. It suspends, not destroys. The sus- 
pension is like that which occurs constantly in 
the administration of criminal laws where the de 
fendant appeals from the judgment of conviction. 
The execution of the sentence is by the appeal 
superseded and postponed pending the appeal, 
and, if the judgment is affirmed, the execution of 
the sentence thereupon begins, and continues for 
the period set down originally in the judgment. 
So the word is used in this statute, and, upon con- 
dition broken, the sentence, which has all along 
hung in its entirety over the liberty of the paroled 
convict, is to be executed upon him “as though 
no parol had been granted to him.” This is the 
plain meaning of the statute; and, so interpreted, 
it involves, of necessary consequence, the propo- 
sition that upon condition broken, even after the 
time at which the sentence would have ended but 
for its suspension the convict may still be re- 
manded to custody, that the unserved, and hence 
unexpired, part of the sentence —that part which 
he was released from serving during the period of 
durance originally specified — may be executed 
upon him. So the law is written 

That it was competent for the legislature to so 
provide we entertain no serious doubt. A parole, 
like every other pardon, is subject to rejection or 
acceptance by the convict. He has an unfettered 
election in that regard, and the executive order is 
not effective or operative until it has been accepted 
by him. If he prefers to serve out his sentence, 
as originally imposed upon him, to a suspension 
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of it by subjecting himself to the conditions nomi- 
nated in the parole, he has the clear right to do so. 
But if he elects to accept the parole, and avails 
himself of the liberty it confers, he must do so 
upon the conditions upon which alone it is granted 
to him. One of these conditions is that his sen- 
tence shall continue in fieri, and that the governor 
shall have the power to execute it in full upon him 
should he forfeit the liberty and immunity condi- 
tionally secured to him by the executive order. 
That a convict, having only a short time remain- 
ing of his sentence, would make an unwise choice 
by accepting a parole, upon onerous conditions, 
for a breach of which he might, years after, be 
remanded to complete his sentence, affords no 
argument against the constitutional integrity of 
the enactment. That a person cannot, by con- 
vention with the governor, become a convict, and 
that by mere convention with the executive a con- 
vict cannot alter his term of servitude, or the 
dates at which it is to begin and end, is no im- 
peachment of a statute which provides for such 
alterations — for the sentence 
during a part of its original period, and its execu- 
tion as to such part at a time beyond that fixed in 
the judgment of conviction 


suspension of a 


for its termination. 
The same power which provides for the original 
sentence —the lawmaking power of the land — 
provides, also, in this instance, for its suspension, 
and for its ultimate execution, in a given contin- 
at another and different 


equally potent in both respects. 


gency, and it is 


And the post- 


time, 


poning of the sentence in such case is not merely 
by convention with the governor, but is, by force 
of a potential statute, well within legislative com- 
petency to deal with the execution of sentences 
upon convicts. It is the that in 
such cases postpones, under certain circumstances, 
the execution of the sentence to another time, just 


imposed law 


as it is the law which postpones, upon appeal 
the execution of sentence until another 
So it has been ruled of a similar statute in 
Massachusetts (Conlon’s case, 148 Mass. 168, 19 
N. E. 164); such is the view of the Supreme Court 
of Minnesota, expressed in a well considered 
opinion (State v. Wolfer [Minn.], 54 N. W. 1065); 
and in South Carolina a like result is rested alone 
upon the constitutional pardoning 
power (State v. Barnes, 32 S. C. 14, 10 S. E. 611, 
and cases there cited). And at an earlier day it 
was supposed in Massachusetts to be necessary to 
provide by statute that the time during which the 
convict is at large under parole should not be 
deducted from the unexpired sentence upon his 
remandment for breach of the condition of the 


taken, 
time. 


governor's 


parole, to the end that he should be made to serve 
beyond the time fixed for the termination of the 
original sentence (West’s case, 111 Mass. 443). 
This statute was afterwards amended as indicated 
in Conlon’s case (supra). See, also, on the gen- 
eral question of the constitutionality of statutes 





providing for paroling convicts, State v. Peters 
(43 Ohio St. 629, 4 N. E. 81). 

But it is insisted that this statute, in so far as it 
undertakes to authorize the governor to deter- 
mine that the condition of the parole has not been 
complied with, and the summary arrest of the con- 
vict thereupon by the direction of the governor, 
and his summary return or remandment to servi- 
tude or imprisonment under the sentence, is vio- 
lative of organic guaranties of jury trial, that no 
warrant shall be issued to seize any person without 
probable cause, supported by oath or affirmation, 
etc. This position takes no account of the fact 
that the person being dealt with is a convict, that 
he has already been seized in a constitutional way, 
been confronted by his accusers and the witnesses 
against him, been tried by the jury of his peers 
secured to him by the constitution, and by them 
been convicted of crime, and been sentenced to 
punishment therefor. In respect of that crime and 
his attitude before the law after conviction of it, 
he is not a citizen, nor entitled to invoke the or- 
ganic safeguards which hedge about the citizen’s 
liberty, but he is a felon, at large by the mere 
grace of the executive, and not entitled to be at 
large after he has breached the conditions upon 
which that grace was extended to him. In the 
absence of this statute, a convict who had broken 
the conditions of a pardon would, if there were no 
question of his identity or the fact of breach of 
the conditions, be subect to summary arrest and 
remandment, as matter of course, to imprison- 
ment, under the original sentence, by the court of 
his conviction, or any court of co-ordinate or 
superior jurisdiction —a purely formal proceed- 
ing. If the person arrested denied his identity 
with the convict sought to be remanded, he might 
be entitled to a jury trial on that issue alone. If 
he denied only the alleged breach of the condi- 
tions of his enlargement, he would not be entitled 
to a jury on that issue, but it would be determin- 
able in a summary way, by the court before whom 
he is brought. But the statute supervenes to 
avoid the necessity for any action by the courts 
in the premises. The executive clemency under 
it is extended upon the conditions named in it, and 
he accepts it upon those conditions. One of 
these is that the governor may withdraw his grace 
in a certain contingency, and another is that the 
governor shall himself determine when that con- 
tingency has arisen. It is as if the convict, with 
full competency to bind himself in the premises, 
had expressly contracted and agreed that when- 
ever the governor should conclude that he had 
violated the conditions of his parole an executive 
order for his arrest and remandment to prison 
should at once issue and be conclusive upon him. 
Of course, if, in the execution of the order of 
arrest, the wrong man should be taken, he would 
be entitled to enlargement on habeas corpus; but 
there is no question of identity in the case before 
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us. Upon such determination by the governor, 
evidenced by the executive order of arrest, the 
parole is avoided, and the person who has been at 
large upon it at once falls into the category of an 
escaped convict, so far as measures for his appre- 
hension and remandment under the original sen- 
tence are concerned, and he is no more than an 
escaped convict entitled to freedom from arrest, 
except upon probable cause, supported by oath or 
affirmation, nor to a trial by jury, nor to his day in 
court for any purpose (Kennedy’s case, 135 Mass. 
48; Conlon’s case, 148 Mass. 168, 19 N. E. 164; 
Arthur v. Craig, 48 Iowa, 264; State v. Wolfer 
[Minn.], 54 N. W. 1065). 

Appellant relies mainly upon the case of People 
v. Cummings, decided by the Supreme Court of 
Michigan. Neither the argument nor the conclu- 
sion in that case is satisfactory, and its unsound- 
ness is demonstrated, we think, in the notes 
appended to the report of it in 14 L. R. A. 285 
(s. c., 50 N. W. 310). The order of the probate 
judge denying the convict’s petition for habeas 
corpus is in consonance with the foregoing views, 
and it will be affirmed. 


——_>____—_ 


STOLEN BONDS OF MUNICIPAL COR- 
PORATION. 


NEGOTIABILITY — RIGHTS OF 

Fair. 

SurremMeE Court — APPELLATE Diviston — First 
DEPARTMENT. 


PLEDGEE IN _Goop 


June, 1899. 

Present: Hons. CHartes H. Van Brunt, P. J.; 
Epwarp Patterson, Morcan J. O’BrIeEN, 
Georce L. INGRAHAM and Cnester B. Mc- 
LauGuHuitn, JJ. 

MANHATTAN Savincs INsTITUTION v. NEw YorkK 
NATIONAL EXCHANGE BANK. 


Where a municipal corporation issued bonds, with 
a blank space for the name of the payee, but 
otherwise negotiable in form, and the bonds 
were stolen from the owner and subsequently, 
but before maturity, were pledged as collat- 
eral security for a loan, without notice of any 
defects in title, the holder is entitled to retain 
possession of the bonds against the true owner 
until the loan is paid. 

Such bonds are negotiable, and carry implied au- 
thority to any bona fide holder for value to fill 
the blank with his own name or that of a third 
party. Until that right is exercised they will 
circulate as if payable to bearer. 

A requirement of the statute authorizing their is- 
sue, that “they shall be registered in the city 
clerk’s office, in a book to be kept for that 
purpose,” does not restrict the power of the 
city to issue bonds payable to bearer, nor does 
it make the bonds non-negotiable. 





Motion by defendant for new trial on exceptions 
ordered to be heard in the first instance at the 
Appellate Division. 


P. S. Dudley, for the motion; E. S. Rapallo, 
opposed. 


Patterson, J.— On the trial of this cause a 
verdict was directed for the plaintiff, and the de- 
fendant’s exceptions were ordered to be heard in 
the first instance at the Appellate Division. The 
plaintiff brought replevin to recover ten bonds, 
which it claimed to own, and which it alleged the 
defendant wrongfully detained. The answer put 
in issue the ownership of the bonds and set up as 
an affirmative defense that they were negotiable 
securities; that they were pledged to the defend- 
ant by one Pell, nine of them being so pledged as 
collateral to a loan of $7,500 and delivered to the 
defendant at the time the loan was made, and the 
tenth being given as additional security some time 
after the loan was actually made, and that $7,000 of 
the money loaned had not been repaid, wherefore 
the defendant claimed the right to retain the se- 
curities. The sheriff took the bonds under the 
writ and delivered them to the plaintiff. There 
can be no doubt that the plaintiff is entitled to the 
tenth bond, and, indeed, no claim to the contrary 
is made by the defendant. 

The material facts are the following: The se- 
curities in suit were part of an issue of bonds, 
made by the city of Yonkers, under authority of 
an act of the legislature (chap. 297, Laws of 1875), 
in which, among other things, it was provided 
(sec. 1) that “said bonds shall be signed by the 
mayor and city clerk, and the corporate seal of 
the city shall be attached thereto, and they shall 
be registered in the city clerk’s office in a book 
to be kept for that purpose.” The bonds were 
executed in the manner required, and some time 
thereafter, and apparently about the 16th of Febru- 
ary, 1896, they were delivered by the authorities 
of the city of Yonkers to and they became the 
property of the plaintiff. A record was made ina 
book kept by the financial officer of the city of 
Yonkers of the numbers of the bonds issued to the 
plaintiff, and in one of the columns of that book, 
in connection with the bonds, is an entry, “ Bonds 
Nos. 531 to 550, inclusive, owned by the Manhat- 
tan Savings Bank.” The ten instruments in suit 
bear numbers within that series. 

In none of the bonds issued by the municipality 
was there inserted the name of a payee, but there 
was left in each a blank space for the insertion of 
such name. They all recited that the city of Yon- 
kers “is justly indebted to 
in the sum of $1,000 lawful money,” ete. 
were all coupon bonds and had attached to them 
warrants or coupons payable to bearer for semi- 
annual interest as it accrued. They seem to have 
remained in the possession of the plaintiff with the 
blank spaces unfilled until October 27, 1878, when 
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they were stolen by burglars, who broke into a 
yault in which the plaintiff kept its valuables and 
rifled it of these and several millions of dollars of 
other securities. No trace of the stolen property 
was found for some sixteen years, and nothing is 
disclosed concerning them during that interval or 
until they were given in pledge by Pell to the 
defendant, the blank spaces still remaining unfilled. 

The defendant’s title is derived mediately 
from the thief. It is a bona fide holder. It parted 
with value for the instruments before their ma- 
turity. It is not denied that a good title to them 
was acquired if they are negotiable instruments, 
and whether they are such is the principal ques- 
tion before us. They are under seal and were 
required to be so by the law authorizing them, but 
municipal bonds do not lose their negotiable char- 
acter or quality simply because they are sealed 
instruments (Bank of Rome v. Village of Rome, 
19 N. Y. 20), nor do other corporate bonds exe- 
cuted in that manner if they are otherwise nego- 
tiable in form (Brainard.v. N. Y. & Harlem R. R., 
25 N. Y. 496; Chase National Bank v. Fauret, 149 
N. Y. 535). 

Nor were these bonds made non-negotiable by 
force of the statute under and by which they were 
authorized. The requirement of the law was only 
that they should be registered in the city clerk’s 
office in a book kept for that purpose. That did 
not restrict the power of the city to omit bonds of 
one particular class, or such only as should, upon 
their face, make title in a named obligee, who 
alone would transfer that title by assignment. The 
registry was required for the protection of the city. 
The law imposed no limitation upon its ability to 
issue bonds payable either to bearer or to a named 
payee, or to his order, or to his assignee, or to 
issue them, with or without interest coupons, pay- 
able to bearer or to the holder thereof on pre- 
sentation. 

It is contended, however, by the plaintiff, that 
when these bonds came into the possession of the 
defendant, they appeared upon their face to be 
incomplete, and that in that condition they were 
not negotiable. Undoubtedly, if the incomplete 
instruments had been stolen from the city of Yon- 
kers, not even a bona fide holder from the thief 
would have taken a good title, nor could he have 
enforced them against the city (Ledwich v. Mc- 
Kim, 53 N. Y. 307). But a party issuing an in- 
complete instrument may, under certain circum- 
stances, be liable upon it, and he may put it in 
circulation and make it negotiable. Where the 
maker of such an instrument delivers it for use 
the law implies that he intends to confer upon a 
bona fide holder the authority to perfect the incom- 
pleteness. In the case last cited Judge Folger 
very clearly and pointedly stated the rule upon 
that subject and the reason upon which it was 
founded. In the case before us there was the 
voluntary delivery to the plaintiff of these bonds, 





for use, in their incomplete state. The effect of 
leaving a blank for the name of a payee is equiva- 
lent to making the bonds payable to bearer (Dins- 
more v. Duncan, 57 N. Y. 573) until the authority 
to fill up, implied from their issuance in blank, is 
exercised by a bona fide holder; for that authority 
is not limited to the person to whom the instru- 
ment is first issued. Leaving a blank space for the 
name of the payee given to any bona fide holder 
for value the implied authority to fill the blank 
with his name or that of a third party. That 
proposition has been questioned, but is fully sus- 
tained by the great weight of authority. As early 
as 1813, in the case of Cruchley v. Clarance (2 
Maule & Sel. 90), it was held in the King’s Bench 
that a bill of exchange drawn and issued with a 
blank space for the insertion of the name of the 
payee might be filled up by a bona fide holder and 
the drawer would be bound. That was an action 
against the drawer, and one count of the declara- 
tion stated the bill to have been made payable to 
the order of the plaintiff and another count to the 
order of (thereby meaning to the 
the defendant should 
cause to be named and inserted in the said bill as 
payee). Lord Ellenborough held that the defend- 
ant, by leaving the blank, undertook to be answer- 
able for it when filled up in the shape of a bill. 
Blanc, J., declared it was the same thing as if the 
defendant had made the bill payable to bearer. 
Bayley, J., held that the issuing the bill in blank 
without the name of the payee was an authority to 
a bona fide holder to insert the name. In Bruce 
v. Westcott (3 Barb. 377) it is said that where 
there is a blank which renders the bill imperfect, 
the holder in some special cases has been allowed 
to fill it “as, to insert a payee (Cruchley v. Clar- 
ance, 2 Maule & Sel. 90; Cruchley v. Mann, 5 
Taunt. 529; Atwood v. Griffin, 2 Car. & Payne, 
368), or the sum, according to the fact (Boyd v. 
Brotherson, 10 Wend. 93; Clute v. Small, 17 id. 
238); or the date (Mitchell v. Culver, 7 Cowen, 
386); and, perhaps, the time of payment by the 
maker after indorsement (Mechanics’ & Farmers’ 
Bank v. Schuyler, id. note).” In Kitchen v. 
Place (41 Barb. 465) the same rule is stated as to 
the implied authority to fill the blanks. In that 
case the place of payment was inserted in the 
blank. In Dinsmore v. Duncan (57 N. Y. 577) a 
note was stolen from the Adams Express Com- 
pany, which recited: ‘ Three years after date, the 
United States promise to pay to the order of 

$1,000,” etc. That was held to be a 
negotiable instrument. It was objected that the 
instrument on its face was not payable to any par- 
ticular person, but the name of the payee was left 
blank. It was held that that fact did not affect the 
negotiability of the note. That any holder had 
the right to fill in his name in the blank space and 
thus make the note payable to himself; and until 
that is done it will circulate as though payable to 


order of such person as 
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bearer (1 Pars. on Notes and Bills, 33; 3 id. 448; 
Cruchley v. Mann, 5 Taunt. 529; Greenhow v. 
Boyle, 7 Blackf. 56; Atwood v. Griffin, Ryan & M. 
425). The same rule has been announced by the 
Supreme Court of the United States (White v. 
Vermont, etc., R. R., 21 How. 575). 

Thus, it would appear that these bonds were 
negotiable instruments. The plaintiff retained 
them in that form and could have transferred them 
without filling in the blanks, and thus continued 
their negotiability. The fact that they were stolen 
only threw upon the defendant the necessity of 
showing the circumstances under which it obtained 
them, and that such circumstances constituted it a 
bona fide holder (Northampton Nat. Bank v. Kid- 
der, 106 N. Y. 221). That it did. The transaction 
in which it acquired the notes was one entered 
into in the ordinary prosecution of its business as 
a bank. It parted with value before maturity of 
the bonds and without notice of any fact that 
would affect the title of the pledgor. It acquired 
a special property in them to the extent of its lien 
upon them; that is, to the amount of $7,000. We 
are unable to hold that the defendant was bound 
to take notice of an advertisement of the loss of 
the bonds, published by the plaintiff in newspapers 
eighteen years before the occurrence of the trans- 
action in which the defendant became possessed of 
the bonds. Such advertisement was made in daily 
papers about the time of the robbery, and in it 
were given the names and numbers of bonds 
stolen from the plaintiff. Among them those in 
suit were mentioned, and the numbers thereof 
given. But there is not a fact or circumstance in 
the proof which brings knowledge or notice of 
that advertisement home to the authorities of the 
defendant bank. 

The defendant obtained a good title as pledgee 
to nine of the bonds in suit. The exceptions must 
be sustained and a new trial ordered, with costs 
to defendant to abide the event. 

All concur. 

———__@ 


ACTION BY WIFE FOR ALIENATION OF 
HUSBAND'S AFFECTIONS. 


LIABILITY OF PARENTS OF HusBAND’s MISTRESS, 
ALLEGED TO Have INDUCED AND PROCURED 
ComMPLETE ABANDONMENT OF WIFE. 

New York Supreme Court — APPELLATE Divt- 

sIoN — First DEPARTMENT. 


July, 18909. 


Present: Hons. Cuartes H. Van Brunt, P. J.; 
Georce C. BARRETT, WILLIAM RuMSEY, EDWARD 
PatTeRSON and Greorce L. IncRAnAM, JJ. 


Marie Kunn, Appellant, v. FrrepHoLtD HEMMENN 
et al., Respondents. 


Appeal by the plaintiff from a judgment entered 
upon the dismissal of her complaint at Trial Term. 





The action was brought to recover damages for 
alienation of the affections of plaintiff's husband 
by the defendants. Plaintiff was married to 
Charles Kuhn in 1890, and in 1892 they moved to 
an apartment house where the defendants, who 
were the owners, resided. The defendants’ 
daughter, Elsie Hemmenn, resided with them, and 
in 1893 Kuhn commenced an adulterous inter- 
course with this daughter. Discovering, in May, 
1894, that she was in a delicate condition, he took 
her to an apartment house on Fifty-sixth street, 
where a child was born to them in July, 1894. The 
defendant Barbara Hemmenn frequently visited 
them at this place, and they were known there as 
Mr. and Mrs. Kuhn. In 1895 and 1806 they lived 
together as man and wife in a house on Seventy- 
seventh street, and while living there were fre- 
quently visited by both defendants. At the time 
of the birth of the child above referred to, defend- 
ant Barbara Hemmenn said to the midwife who 
was commiserating her on her daughter’s unfor- 
tunate predicament: *‘ No matter, it may come out 
all right; may be she takes money and goes 
away, and he marry her then.” In 1804 
Charles Kuhn, in the presence of Friedhold Hem- 
menn, referred to him as his father-in-law, and 
Hemmenn at other times spoke of Kuhn in the 
same year as his son-in-law, and of his daughter 
Elsie as Kuhn’s wife. During all this time, and 
up to the date when she left for Europe in 1896, 
the plaintiff was living with her husband in the 
same house with the defendants, on good terms 
with them, but was entirely ignorant of the cir- 
cumstances above referred to. Her husband was 
earning a good salary, and he was her sole sup- 
port. She knew of Elsie Hemmenn’s condition, 
but had been told by both defendants that a man 
named Heckman was responsible therefor. She 
knew nothing of her husband’s infidelity until her 
return from Europe in 1896. Admissions of Fried- 
hold Hemmenn were proved to the effect that he 
furnished money to Kuhn to send the plaintiff to 
Europe, and that he promised to pay all the cost of 
divorce proceedings and to set him up in business 
if he would marry his daughter. It was also shown 
that shortly after the departure of the plaintiff for 
Europe both defendants stated to friends of hers, 
who had ascertained the true situation, that she 
“was not worth to have a man like this,” and that 
it was “a pity such a fine, elegant man should be 
married to such a common, ordinary woman.” 
Within a short time after plaintiff's departure 
Kuhn and Elsie Hemmenn moved into the house 
adjoining the defendants, which was also owned 
by them, and a few months later into the very 
apartments in the defendants’ house formerly 
occupied by the plaintiff and Kuhn; and they lived 
there as man and wife. In May, 1896, and while 
plaintiff was still in Europe, and in ignorance of 
all these facts, Kuhn and Elsie Hemmenn went 
through a marriage ceremony, which was per- 


can 
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formed by a Lutheran minister, who had been for 
many years a personal friend of the defendant 
Friedhold Hemmenn. The latter accompanied 
them, and when the clergyman (who relied solely 
upon Hemmenn’s word) inquired whether Kuhn 
had been divorced with a right to remarry, he re- 
plied that “it was all right.” Hemmenn also 
signed the marriage certificate as a witness. On 
the same day the child was baptized by a minister 
of another denomination. Plaintiff returned from 
Europe shortly after this, and found Elsie Hem- 
menn living as Mrs. Kuhn in the apartments which 
had been occupied by Kuhn and herself when she 
went away. Charles Kuhn had then disappeared. 


Isidore Hershfield for appellant; Frederick H. 
Ernst for respondents. 


Barrett, J. — It is well settled that a wife may 
maintain an action against one who has enticed 
her husband from her, or deprived her of the com- 
fort of his society (Bennett v. Bennett, 116 N. Y. 
584; Jaynes v. Jaynes, 39 Hun, 4o; Baker v. Baker, 
16 Abb. N. C. 293; Breimann v. Pasch, 7 Abb. N. 
C. 252; Westlake v. Westlake, 34 Ohio St. 621.) 


The defendants evidently misconceive the nature 


of the present action, for they contend that it can- 
not be successfully maintained because of a lack 
of evidence to show that they had any knowledge 
of the improper relations existing between their 
daughter and plaintiff's husband until the child 
was born. They also assume that the entire wrong 
to the plaintiff was consummated when Kuhn 
entered upon his adulterous life with Elsie Hem- 
menn, and that no act of theirs subsequent thereto 
could add to the plaintiff's injury. They insist 
that the plaintiff's only remedy is a possible action 
for damages against their daughter. Their con- 
tention overlooks the fact that this action is not to 
recover damages sustained by the plaintiff as a 
result of the criminal conversation of her husband 
with Elsie Hemmenn, but for the loss of con- 
sortium. This is plainly the gravamen of the com- 
plaint. The damages claimed are alleged to have 
been sustained by reason of the plaintiff's depri- 
vation — resulting from the defendants’ acts and 
inducements — of the “comfort, aid, assistance, 
affection, support and maintenance” of her hus- 
band. Mere marital infidelity would not suffice to 
maintain such an action, for marital infidelity 
alone did not cause the wrongs of which the plain- 
tiff is now complaining. There is no evidence 
whatever to show that she was in any way deprived 
of the “ comfort, society, aid, assistance, affection, 
support and maintenance of her husband up to 
the time when she left for Europe. It is true that 
he was then, and had been for some time previous 
thereto, maintaining a mistress with whom he 
passed a portion of his time. But of this the plain- 
tiff was in complete ignorance. He still contin- 
ued to live with and support her; and he ostensibly 
fulfilled all his marital relations. It is clear, then, 





that there was up to this time no such alienation 
of affections as would have entitled the plaintiff 
to maintain an action like the present against these 
defendants (Romaine v. Decker, 11 App. Div. 22; 
Buchanan y. Forster, 23 App. Div. 344; Hodecker 
v. Strickler, 59 N. Y. Supp. 515, aff'd in 20 App. 
Div. 245). 

Thus the only injury which plaintiff suffered up 
to the time of her departure for Europe was the 
moral injury resulting from the violation of her 
husband of his marital allegiance. It is for the 
additional the defendants subse- 
quently caused to be inflicted upon her that she 
brings this action. This additional wrong con- 
sisted in the entire abandonment of the plaintiff 
by Kuhn, his entering into a bigamous marriage 
with the defendants’ daughter, and his taking the 
latter to the in the defendants’ 
house which he had previously occupied with the 
plaintiff. This the 
society, aid, assistance, 
maintenance ” 


wrong which 


very apartments 


was loss of the “ comfort, 
affection, support and 
complained of by the plaintiff; and 
that loss, and the defendants’ responsibility there- 
for, were sufficiently shown, at least prima facie. 
The plaintiff was living with her husband in appar- 
ent peace and contentment up to the time of her 
departure for Europe. Sometime previous thereto 
the defendants talked of taking steps to get her 
out of the way. This was because of Kuhn’s rela- 
tions with their daughter, of which they were fully 
aware. Their admissions were given in evidence 
to the effect that they had told Kuhn that they 
would pay for a divorce and set him up in business 
if he would marry their daughter, and that they 
furnished him the money to send the plaintiff to 
Europe to get her out of the way. It was proved, 
too, that they connived at and encouraged the 
bigamous marriage with their daughter. We also 
find that they freely told various people that they 
considered Kuhn’s lawful wife a common woman, 
much beneath him, and that they were doing all 
in their power to separate him from her. JTlow 
well they succeeded has already been shown. If 
they had taken no steps at all in the matter, Kuhn 
might never have wholly abandoned his wife. At 
any rate, there was enough evidence to warrant 
the inference that they induced Kuhn to send her 
to Europe, with the idea of eventually getting rid 
of her entirely, and that by their influence and in- 
ducements they finally accomplished this latter 
purpose. Upon all the testimony it was certainly 
a question for the jury whether their wrongful in- 
fluence and inducements were the cause of Kuhn’s 
finally abandoning the plaintiff (Remsen v. Hay, 
14 Weck. Dig. 443). They cannot escape the con- 
sequences of their acts upon the plea of parental 
solicitude. While we may sympathize with them 
as parents, we cannot justify the means which they 
adopted to effect a partial rehabilitation of their 
daughter at the expense of an innocent wife. 
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The judgment should be reversed and a new 
trial ordered, with costs to the appellant to abide 
the event. 

Rumsey and Patterson, JJ., concur. 

Van Brunt, P. J., and IncrRanaM, J., dissent. 





UNREPORTED CASES. 

I ROM the address on the subject of ‘“ Unre- 

ported Cases,” which was recently delivered 

by Judge John A. Shauck, before the Ohio State 

Bar Association, we take the following, which, 
undoubtedly will interest the profession: 

This list of unreported cases is clearly suscep- 
tible of extension. What good can result from the 
reporting of cases construing statutes which have 
been repealed or amended with respect to the 
point in controversy? A little reflection will show 
that many of the cases decided by an equally or 
nearly equally divided court should be omitted 
from the reports, because they determine nothing 
but the particular cases. This observation does 
not apply to cases involving questions of practice 
with respect to which, as to the pronunciations of 
words, it is chiefly important that they be settled; 
nor does it apply to cases depending upon ques- 
tions in the law of contracts, for they furnish the 
foundations to titles and rights and_ liabilities. 
They are within the reason of the maxim stare 
decisis. With respect to such cases no judge wha 
is conservative enough to be safe will seek to 
overthrow former decisions, whether made it his 
time or before it, however fully he may be per- 
suaded that they should not have been made. It 
is the full justification of this maxim that in the 
cases to which it properly applies an improper rule 
should be changed by legislation operating pros- 
pectively and disturbing no vested right. But 
how can the maxim or this justification for it 
apply to cases which require the court to deter- 
mine whether the legislature, in a particular in- 
stance, has attempted to exercise power not con- 
ferred upon it, or to exercise power conferred in 
violation of limitations defined by the constitution? 
Surely there can be no necessity — rather there 
could be no excuse —— for reporting cases brought 
to the court for the purpose of asking it to over- 
rule one or more of its former decisions if it 
declines to do so. That purpose is frequently 
avowed by counsel, and it is more frequently ob- 
vious that it is in his mind. Is there either diffi- 
culty or uncertainty in the inference that the 
court’s reasons for adhering to its former conclu- 
sion are those which it then gave for announcing 
it? Can it be thought necessary to report more 
cases holding that roads are a subject of general 
legislation, and therefore within the constitutional 
requirement that laws concerning them shall be of 
uniform operation? Could additional reports 
make the subect clear? Could further reports 





upon the classification of cities add to the confu- 
sion which now prevails with respect to that sub- 
ject? 

One who wrote in a recent number of a legal 
journal attempted the hard task of reconciling a 
desire for more reports with the admitted justice 
of the complaints concerning the burdensome 
accumulation of reports. In his view cases are 
reported at too great length. The assumption 
that this is occasionally so would this not have 
reached his purpose. He assumed that it is usually 
so. He might have cited very many cases which 
have been reported at such prodigious length that 
in the absence of an authoritative syllabus it is 
always difficult, often impossible, to rescue the 
principle of the decision from the ocean of words 
in which it is submerged. This he regards as the 
natural result of reporting cases in opinions which 
bear the names of the judges by whom they are 
prepared. Employing the language of the day to 
condense his view, he thinks that a judge report- 
ing a case in this manner, plays to the grand stand 
realizing that the spectators are all his contempo- 
raries plus all posterity. Of course his remedy is 
a resort to the impersonal per curiam in all cases. 
He seems to write seriously. But what an array 
of foemen he encounters. There is present a law- 
yer of ability and distinction who is deeply inter- 
ested in the subject and who insists that every 
case which is worth reporting at all is worth re- 
porting elaborately. He does not believe that 
every judicial opinion is valuable precisely in pro- 
portion to its length, but he will affirm and stoutly 
maintain that no opinion can be very great unless 
it is very long. How often do we see an adverse 
citation disposed of with the remark “the case 
was disposed of in a per curiam,” or “ the case was 
reported very briefly and it does not appear to 
have been considered at length.” Whether there 
is reason for it or not, on every hand, in text- 
books, briefs and opinions, we see the per curiam 
treated as a juridical nullius filius. Perhaps a very 
large majority of us agree that “it is with words 
as with the sun’s rays, the more they are con- 
densed the deeper they burn,” and that briefs and 
opinions alike lose strength when unduly ex- 
panded. But if we were all agreed as to the 
length at which a case should be reported, we 
should find it impossible to unify the operations 
of different minds. It seems to be by an inexor- 
able law that some minds work to expansion and 
others to condensation. It is as unprofitable to 
complain of a judge because of the length of his 
opinions as it was to complain of the length of his 
briefs. He is offered no alternative. He must 
continue to use the same mind. 

Reports composing a very large class seem to 
me to be usually overvalued. I refer to the cases 
in which it does not seem to be thought practi- 
cable to compose a syllabus consisting of a propo- 
sition or several propositions of law applicable to 
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the facts and determinative of the rights of the 
parties, and in which the syllabus consists of a 
statement of the facts followed by an announce- 
ment of the holding. Whether this form of sylla- 
bus is resorted to because a majority of judges, 
though agreeing as to the judgment appropriate 
to the facts stated, do not agree upon the prin- 
ciple of the decision, or because of the difficulty of 
making the abstract instead of the concrete state- 
ment, the value of the report is to be determined 
by two considerations of which we are all aware. 
The first is that under our salutary rule the court 
is responsible for the syllabus only, and the sec- 
ond is that another case involving all of those facts 
and none other is not likely to occur in a genera- 
tion. How many of such reports are really worth 
either the time necessary to prepare them or the 
space necessary to house them? 


THE APPOINTMENT OF AN EXECUTOR 
BY DELEGATED AUTHORITY. 


HE power of a testator to delegate the auihor- 
ity to appoint an executor of his last will and 
testament is undisputed. The doctrine, though 
laid down in but few decisions, is thoroughly 
established. (Woerner’s Law of Admr., 503, 504; 
3 Redfield Wills, 70-72; 1 Williams Executors, 
283, 285, 287, and note “R”; Taylor on Execu- 
tors, 33; Dodd and Brooks on Probate, 312; 1 
Thornton Blackledge, Admr. Estates, 13; 
Croswell on Executors, 70, 71; In Goods of Crin- 
gan, 1 Haggard, 548; In Goods of Deichman, 3 
Curteis, 123; In Goods of Ryder, 2 Sw. & Tr. 127, 
21. 'T. N.S. 7e6: 7 Jor. N.S. 166, 37 L.. J. FP. 
215; Jackson v. Paulette, 2 Roberts Eccl. 344; 
Farnum v. Admr. Gen. L. S., 14 App. 651; 
Waite v. Huntington, 40 Conn. 9; State v. Rogers, 
1 Hous. |Del.] 570; Bishop v. Bishop, 14 Atl. R. 
808, 56 Conn. 20; Mulford v. Mulford, 47 N. J. Eq. 
267; Hutton v. Hutton, 41 N. J. Eq. 267; Moss v. 
Bardwell, 3 Sw. & Tr. 187, 6 Jur. N. S. 589; Matter 
of Alexander, 16 Abb. Pr. N. S. 9; Wilson v. 
Curtis, 51 N. E. R. [Ind.] 913; Hartnett v. Wan- 
dell, 60 N. Y. 346; Brown v. Just, 77 N. W. R. 
|Mich.] 263.) 

Nor have the statutes of American States abro- 
gated the common-law rule. (Hartnett v. Wan- 
dell, 60 N. Y. 346; Brown v. Just, 77 N. W. R. 
[Mich.] 263; Wilson vy. Curtis, 51 N. E. R. [Ind.| 
913.) 

All of the authorities above cited, illustrate “ the 
great liberality which the courts have exercised 
in committing the execution of wills to those in- 
_ dicated in any manner by the will and in accord- 
ance with the intent of the testator and so as not 
to disappoint his wishes, regardless of techni- 
calities.” 


and 


What words, then, will amount to a delegation 
of this power of appointment, and if such delega- 
tion is established, shalf the intent of the testator, 
discovered from parol proof, still control? 





An examination of the cases cited will disclose 
the wide range allowed in the construction of the 
terms of the will to effect the delegation. 


The earliest authority noted by writers is that 
of “In Goods of Cringan,” 1 Hag. 548. The will 
read, “It is left to the legatees mutually to ap- 
point two intelligent and trustworthy persons to 
execute the deed,” and upon the hearing, it was 
said per curiam: “ The provision of this will as 
to the appointment of executors, I am informed, 
is not very unusual in Scotland. * * * 
ever, 


How- 
from the register that in- 
have frequently occurred of granting 
probate to persons nominated by those author- 
ized by the testator so to nominate, | shall allow 
this decree to pass as prayed.” 


understanding 
stances 


In Goods of Deichman, 3 Curteis, 123, the exec- 
utors were empowered by the will to appoint 
another, in case of the death of either; held valid. 
And in Jackson and Gill v. Paulet, 2 Robt. (Ecc’.) 
344, letters were granted to two executors, with 
the power as reserved in the will, to nominate a 
third. 

In 1860, in the case of In Goods of Anne Hil] 
Ryder, Dec. 2 Sw. & Tr. 127, the question was 
even more squarely presented. The words of dele- 
gation were, “I must beg E. S. P. Calvert, Esq., 
to appoint some one to see this, my will, exe- 
cuted,” and the court granted letters to Calvert, 
who had nominated himself. 

The case of Hartnett v. Wandell, 60 N. Y. 346, 
authoritatively laid the doctrine in the 
United States. The will there construed contained 
the provision as follows: 


down 


“T hereby nominate 
and appoint my wife the executrix of this, my will, 
and request that such male friend as she may 
desire, shall be appointed with her as co-execu- 
tor,” and, after an elaborate discussion of the law, 
the issue of letters to the person so appointed was 
confirmed. 

The will in State v. Rogers, 1 Houston (Del.) 
570, contained the words, * If at any time my exec- 
utor shall relinquish his trust, it is then my wish 
that the Orphans’ Court of Philadelphia 
name a suitable person as executor.” 


shall 
An appoint- 
ment by the Orphans’ Court was confirmed and 
letters issued. 

In Mulford v. Mulford, 47 N. J. Eq. 68, 75. the 
testator appointed his wife and sister executors, 
and added, that at the death of either, the survivor 
was requested to appoint another to fill her place. 
The court held that the power to nominate was 
delegated, and the nominee was clothed with the 
authority of his predecessor. 

n Bishop v. Bishop, 14 Atl. R. 808, in constru- 
ing a will which contained the provision, “ and 
in the event of the death or resignation of either 
of my said executors, I do hereby direct that his 
successor in said trust shall be appointed jointly 
by the judge of probate of the district of Bridge- 
port, and by the surviving executor,” the court 
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says, “ The executor is the creation solely of the 
testator, and it is within the power of the latter 
not only to appoint him personally, but he may 
project his power of appointment into the future 
and exercise it after death through an agent 
selected by him, and the agent may be pointed out 
by name, or by his office, or other method of cer- 
tain identification.” 

The will of Curtis Merrifield, construed in 
Brown v. Just, 77 N. W. R. (Mich.) 263, contained 
the following clause: ‘“ I make no selection of an 
executor of this will, but leave it to the judge of 
probate, who may be acting when this will be- 
comes operative, to make an appointment of some 
suitable person for that purpose.” 

The court said: “ We are of the opinion that 
the will conferred upon the judge of probate the 
power of appointment. One of the definitions of 
the word ‘ leave’ is ‘ to confide, commit or refer,’ ” 
and the appointment was sustained. 

In the case last cited, parol evidence was intro- 
duced before the judge of probate to whom the 
power had been delegated, showing the wish of 
the testator as to whom the execution of the in- 
strument should be committed. The appointment 
was made of the person thus indicated, and it was 
sustained by the higher tribunal. 

Whether the court received such proof as merely 
advisory to aid in its selection, or whether the un 
rebutted evidence of the certain wish of deceased 
is conclusive as to such selection, the principle 
that such wish and intention should follow, is 
entirely rational. It substantially amounts, in 
some cases, to the nomination of an executor by 
parol. This is a result hardly contemplated by 
the statute of wills and illustrates the devions and 
peculiar way the law sometimes takes of circum- 
venting its own harshness. H. H. Sir. 

Tonia, Mich., Aug., 1899. 


_ 


Legal Notes. 


Speaking of the sitting of the Rennes court- 
martial, which begins at 6 o’clock in the morning, 
an old lawyer remarked to-day: “I think it a 
pity that Martin Grover is dead, for if he were 
living he would be able to point to Colonel 
Jouaust as the latest convert to his theory of mak- 
ing judges work. Why, when Judge Grover was 
holding circuit in Wyoming, he amused all the 
lawyers he didn’t disgust by opening his court at 
8 o'clock in the morning, and running it with only 
an hour off at noon, until 8 in the evening. ‘ Taint 
as long as farmers have to work,’ explained this 
wise old jurist; ‘and I’Jl tell you what it is, if I 
had my way, I’d open court at 7 every day in the 
year.” 

“* And what would you do before that time in 
the morning?’ asked one oi the attorneys who was 
standing by. 

“*T’d get up and dress and eat my breakfast, 








and saw wood until the time came for court to 
open,’ responded the judge, calmly. 

“Out of that statement grew the fiction that 
Judge Grover, while working the lawyers eleven 
hours a day, was paying his board by sawing wood 
between times for the family with whom he 
boarded! ” — Utica ‘* Observer.” 

The acting Commissioner of Internal Revenue 
has given the following opinion to the Land Title 
and Trust Company, of New York City, in regard 
to the revenue stamps required on deeds convey- 
ing real estate subject to mortgages. Heretofore 
it has been required in such cases that the deed 
should be stamped for the amount of the equity, 
plus the mortgage. Under this ruling where real 
estate is conveyed under and subject to a mort- 
gage, the recorder of deeds will admit the deed 
to record if stamped for the equity only unless 
there be some other words used whereby the pur- 
chaser expressly or by implication becomes per- 
sonally liable to pay the mortgage. 

The opinion of acting Commissioner Robert 
Williams, Jr., is as follows: In reference to real 
property conveyed subject to a mortgage, the rul- 
ing of this office oh this subject is as follows: 

When real property is conveyed subject to a 
mortgage, if the deed conveying the same con- 
tains any covenant or statement that the grantee 
assumes the mortgage and becomes liable thereby 
for a deficiency judgment in case of foreclosure, 
then the amount of the mortgage is to be added 
to the value of the equity of redemption in qeter- 
mining the consideration on which the stamp tax 
is to be based. However, if there is no covenant 
or statement in the deed whereby any liability of 
the grantee for the payment of the mortgage can 
be implied, then the consideration is to be based 
only on the value of the equity of redemption. 

The ruling contained in Treasury Decision No. 
19,932, in reference to real estate conveyed sub- 
ject to a mortgage, has been modified as above 
stated. : 

The decision by Justice Smith of the Supreme 
Court that colored pupils may be excluded from 
schools in this State where white children attend 
is the latest development in the stubborn contest 
of Mrs. Cisco, a colored woman, to have her son 
admitted to a public school at Jamaica, L. I. The 
decision is based on the ground that the common 
schools act of 1864, which permitted the estab- 
lishment under certain conditions of schools for 
colored children, had never been repealed. Many 
will be surprised to learn that there is such a law 
on the statute book. — N. Y. Com. Adv. 





————— 


English Hotes. 





The report of the Commissioners in Lunacy, 
which has just been issued, ‘states the total number 
of lunatics in England and Wales on the ist of 
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January, 1899, as being 105,086. This number is 
greater by 3,114 than the corresponding number 
in 1898 and is the largest annual increase yet re- 
The most notable increase was in the 
class of pauper lunatics, of whom there were 2,868 
more than at the corresponding period last year. 
The report notes with regret that while the appli- 
ances for skilled treatment of the insane in county 
and borough asylums have been steadily increas- 
ing the recovery rate is somewhat diminishing. 
With regard to the examination of lunatics at 


core led. 


police courts for purposes of certification, a pro- 
ceeding which is apt to produce results adverse to 
the health of the patient while it has the disadvan- 
tage of furthering the impression that insanity is, 
in some measure, a crime and not purely a disease, 
the commissioners recommend that in all cases 
where it is possible patients not accused of crime 
should be examined for certification either at the 
workhouse or in some private house. 


Legal Laughs. 


Assize prisoners have occasionally but little faith 
in the ability of counsel assigned for their defense. 
Not long ago a prisoner was informed by the 
judge that his defense would be undertaken by 
X, “and,” added his lordship, “ that will cost you 
nothing.” however, held a_ different 
view, and was heard to remark that his lordship 
“hadn’t done the straight thing, nohow.” 

“What do you mean, sir?” asked the judge 
sternly. 

“Well,” said the prisoner, “you said as the 
court would provide counsel and it was a-goin’ to 
cost me nothing. 


Prisoner, 


If that’s my counsel,” he con- 
tinued, indicating the rather diminutive gentleman 
who had been set apart for the defense, “ it’s 
a-goin’ to cost me ten years, an’ no less.’ — Tit- 
bits. 

For many years he had been a police magis- 
trate, but finally having been brought to see the 
error of his ways, he resigned and became a min- 
ister of the gospel. The first time he was called 
upon to officiate at a wedding he went through 
the ceremony without a break until he reached 
the all-important part and asked the bride: “ Do 
you take this man to be your lawfully wedded 
husband?” “I do,” responded the fair 
“ What are the mitigating circumstances, if any?” 
he absently inquired. — Chicago News. 


one. 


Sometimes it is a pleasure to answer questions, 
even if the questioner may put them in an un- 
pleasant way. 

“What do you do for a living?” asked a lawyer, 
frowning horribly at a hatchet-faced young man 
who was undergoing cross-examination. 

“T, sir,” answered the witness, hastily diving 
into his side pocket, “am the agent for Doctor 





Korker’s celebrated corn and bunion destroyer. 
Greatest remedy of the age; used by all the 
crowned heads of Europe; never known to fail to 
remove the most obstinate corn in less than 
twenty-four hours or money cheerfully refund——” 

Here the court interfered. — Indianapolis Jour- 
nal. 


Aew Booksand Rew Editions. 


A Preliminary Treatise on Evidence at Common 
Law. By Prof. J. B. Thayer. 
& Co., Boston, Mass., 1899. 


Little, Brown 


In the seven hundred pages devoted to the sub- 
ject of evidence, more especially to the historic 
causes and the logical reasons for the present form 
of that branch of law, the author has shown wide 
reading, keen insight and a historical accuracy 
and profundity rarely found in a work 
dimensions. 


of such 


Every source of information that would tend to 
throw the least light upon this subject must have 
been thoroughly exhausted, if one is to judge 
from the authorities cited in the foot notes, which 
include the scholars of many countries and differ- 
ent ages. Such general excellence in a work 
from the pen of the eminent professor of law at 
Harvard is not surprising, when it is remembered 
that many devoted to lecturing on this 
branch of the law has fitted him with peculiar 
qualifications for the assumption of the task which 
he has undertaken. He is undoubtedly the first 
American since Greenleaf who had attempted, and, 


years 


so far as the first volume is concerned, has suc- 
ceeded in the effort to rescue the law of evidence 
from some of the incongruities and inconsistencies 
which had been injected into that branch of the 
law by conflicting and illogical opinions of the | 
bench of this country. 

No criticism can be made of this work, save the 
fact that Prof. Thayer, in his treatment of the 
functions of the jury, discloses an aristocratic tend, 
ency, common to the Cambridge school, when 
treating of the legitimate province of the jury. 

As the work would indicate by its title, it is not 
intended to be a complete treatment in itself of 
the whole subject of evidence past and present, 
but is a scholarly and logical discussion of the 
historical causes which have resulted in the present 
set of rules which are called the law of evidence. 

In the first chapter, the early forms of trial are 
presented to the reader, the distinguishing feat- 
ures of Saxon procedure are commented upon and 
their lines traced by the author to that point, 
where, by a historical confluence with the Norman 
Inquisitio, the resulting composite is the proto- 
type of our modern jury system. 

The treatment of the early forms of Saxon pro- 
cedure is concise and lucid. The picture of the 
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crude form of trial in vogue previous to the time 
of William the Norman is drawn very cleariy, and 
the distinguishing points of difference are limned 
out between the complaint witnesses, who were 
supposed to be informed of the facts to which they 
swore and by whose oath the parties’ rights were 
adjudicated, and the modern jurymen, whose 
primal qualifications shall be an ignorance prior 
to trial of all the facts in issue. 

Chapter IV is devoted to showing by what 
means the new form of trial by jury was controlled, 
it often happening in the early stages of the jury 
experiment that collusion took place between ona 
of the parties to the cause and the jury. The 
author cites cases from the early Year Books of 
the time of Edward I, showing that when such 
malfeasance on the part of the first jury was de- 
cided by a second jury, of the number, generally, 
of twenty-four, that the punishment of attaint was 
visited upon the members of the offending jury. 
A perusal of the cases in the Year Books later on 
show that is was with great reluctance that a sub- 
sequent jury in trying a previous jury for corrup- 
tion or false verdict found it guilty of the charge, 
largely because of the severity of the punishment 
following upon the finding of such a fact. Hence, 
it developed that judges gradually adopted, in one 
form or another, but not without some resistance 
to its introduction, the restraint on verdicts of 
the jury by reversing the verdict and granting a 
new trial. 

Under the head of law and fact in jury trials, the 
author contends that questions of fact, as popu- 
larly understood, are not exclusively for the jury, 
and that a study of the development of procedure 
will show that the exclusive province of the jury 
is not to decide questions of fact, but ultimate facts 
or to decide what is the truth concerning the facts 
in issue, or, as it is written in the books, rei veri- 
tas. Prof. Thayer, in support of his plea for the 
enlarged province of the court to pass on matters 
of fact, tersely cites the historic truth that courts 
existed long before juries and that whatever scope 
the “twelve men and true” have at present in 
the consideration of fact has been an encroachment 
upon the previous powers of the court. The dif- 
ferent states of the Union whose legislatures have 
injected into the statutory law a prohibition tak- 
ing away from the judges the discretion of passing 
on matters of fact are criticised for their unreason- 
able curtailment of the powers of the bench. 

The author goes on to show that such legisla- 
tion is illogical because at the present day judges 
pass on facts even in those States, by virtue of 
their power to reverse verdicts when contrary to 
the weight of evidence, by means of presumptions, 
definitions and interpretation of phrases, etc. 
Under the head of law and fact the author, in 
apparent contradiction to the general tone of 
argument of the work, writes: “ The working out 
of the jury system has never been shaped merely 












by legal or theoretical considerations. That body 
always represented the people and came to stand 
as the guardian of their liberties; so that, whether 
the court or jury should decide a point, could not 
be settled on merely legal grounds; it was a ques- 
tion deeply tinged with political considerations.” 
The above is a strong weapon, forged for the use 
of the exponents of liberal jury powers by one, 
who, if his works are any criterion, is no party to 
the enlargement of the “ palladium of our liber- 
ties.” 

The chapter on legal reasoning brings out the 
fact that the excluding function is the chief char- 
acteristic of our law of evidence. The author 
criticises Stephen for his loose use of phrases in 
his treatise on evidence and maintains that much 
which is styled no evidence should be more cor- 
rectly termed not admissible evidence, for, as the 
author goes on to show, originally pretty much 
everything bearing at all upon the question in 
issue was admitted as evidence and it was through 
the excluding function exercised from time to time 
by the judges and so crystallized into law that cer- 
tain facts which bore in some way on the issue 
for various reasons were deemed not to be ad- 
missible. Such inaccuracies in the coining of 
legal phrases crop up “ because of a lack,” as the 
author says, “of a knowledge of the historic de- 
velopment of trial by jury.” 


“ 


Other chapters of the volume are devoted to the 
subjects of presumptions, burden of proof, parol 
testimony and the best evidence. All through the 
entire work the scholarship and the legal and 
literary treatment of the causes leading up to rules 
of evidence is sustained, and the student is en- 
abled to glean much from what in the past has 
proved stubble to many. 

The writer, in his treatment of the growth of 
the jury, has resorted for information to Brunner, 
the German scholar, and has also been guided to 
some degree by Sir Henry Maine’s work. Prof, 
Thayer’s citation of many cases from the Year 
Books in illustrating his statements, evidences the 
fact that in the preparation of his subject he has 
gained his knowledge from original sources, thus 
putting on the work the stamp of authority. It 
may be said that this eminent professor of law has 
brought to the preparation of this work (the most 
scholarly and complete of its kind since Green- 
leaf) all the learning, study, lucidity of styie and 
legal acumen that has characterized his writings 
in the past and his many years of usefulness as an 
instructor at the Harvard Law School. As a 
practical volume it never was intended, and so it 
cannot be recommended to the mere practitioner 
as such; but to one who would know more of the 
history of the law, to him who, by a study of 
causes, is enabled to know the reason of results 
and by this double knowledge be the better able 
to aid in the shaping and forming of logical rules 
of law this book is heartily recommended. 
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